Wednesday 
December  7,  1988 


Part  IV 

Department  of  Labor 

Employees’  Compensation  Appeals  Board 

20  CFR  Part  501 

Rules  of  Procedure;  Final  Rule 


37 


Federal  Register  /  Vol.  53,  No.  235  /  Wednesday,  December  7,  1988  /  Rules  and  Regulations  49491 


DEPARTMENT  OF  LABOR 

Employees’  Compensation  Appeals 
Board 

20  CFR  Part  501 

Rules  of  Procedure 

agency:  Department  of  Labor. 
action:  Final  rule. 

SUMMARY:  This  final  rule  amends  two 
sections  of  the  Rules  of  Procedure  of  the 
Employees’  Compensation  Appeals 
Board  [hereinafter  Board]  as  set  forth  in 
Part  501  of  20  CFR.  The  amendments 
clarify  the  rules  for  computing  the  time 
for  filing  a  notice  of  appeal  or  other 
document  in  connection  with 
proceedings  before  the  Board.  In 
addition,  the  amendments  provide  for 
the  first  time  that  a  notice  of  appeal  will 
be  considered  as  timely  filed  if  the 
evidence  substantiates  that  the  notice 
was  mailed  on  the  due  date.  The 
amendments  also  explicitly  provide  that 
a  party  may,  by  motion,  request  an 
extension  of  the  time  limitations  for 
filing  any  document  other  than  a  notice 
of  appeal  or  a  petition  for 
reconsideration. 

EFFECTIVE  date:  These  final  regulations 
shall  become  effective  January  6, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Groom,  Senior  Board 
Attorney,  Employees’  Compensation 
Appeals  Board,  U.S.  Department  of 
Labor,  Washington,  DC  20210,  (202)  472- 
5611. 

SUPPLEMENTARY  INFORMATION:  This  rule 
makes  two  minor  changes  to  the  Board’s 
Rules  of  Procedure.  The  first  amends  20 
CFR  501.3(d)(3)  to  permit  the  use  of  the 
date  of  mailing,  rather  than  the  date  of 
receipt  by  the  Board,  for  the  purpose  of 
determining  the  timeliness  of  a  notice  of 
appeal.  The  second  amends  20  CFR 
501.10  to  clarify  the  proper  method  for 
computing  the  time  for  filing  any  notice 
of  appeal  or  other  document  in 
connection  with  proceeding  before  the 
Board.  In  addition,  the  second 
amendment  provides  that  any  party  may 
by  motion  request  an  extension  of  the 
time  for  filing  any  paper  other  than  a 
notice  of  appeal  or  a  petition  for 
reconsideration.  These  changes  in  the 
Board’s  Rules  of  Procedure  will  facilitate 
the  efficient  operation  of  the  appeals 
process  and  will  make  the  appeals  and 
process  more  understandable  to 
appellants. 

Publication  in  Final 

Inasmuch  as  the  revised  regulations 
contained  herein  consist  of  rules  of 
practice  and  procedure,  the  relevant 


provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  requiring 
notice  of  proposed  rulemaking  and 
opportunity  for  public  comment  are 
inapplicable. 

Classification-Executive  Order  12291 

The  Department  has  determined  that 
these  revisions  are  procedural  in 
character  and,  therefore,  that  this  rule  is 
not  a  major  rule  under  Executive  Order 
12291,  because  it  is  not  likely  to  result 
in:  (1)  An  annual  effect  on  the  economy 
of  $100  million  or  more:  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  ability  of 
the  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  No 
regulatory  impact  analysis  is  therefore 
required. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  601  et 
seq.,  do  not  apply  to  these  rules  because 
they  are,  as  discussed  above,  not  subject 
to  the  notice  and  comment  procedures  of 
the  Administrative  Procedure  Act.  See  5 
U.S.C.  603(a). 

Paperwork  Reduction  Act 

This  rule  is  not  subject  to  section 
3504(h)  of  the  Paperwork  Reduction  Act, 
since  it  does  not  contain  a  collection  of 
information  requirement. 

List  of  Subjects  in  20  CFR  Part  501 

Rules  of  procedure. 

Accordingly,  20  CFR  Part  501  is 
amended  as  set  forth  below: 

PART  501— [AMENDED] 

1.  The  authority  citation  for  20  CFR 
Part  501  continues  to  read  as  follows: 

Authority:  Sec.  32,  39  Stat.  749.  5  U.S.C. 
8145;  sec.  3,  Reorganization  Plan  No.  2  of 
1946,  60  Stat.  1095;  3  CFR  1943-48  Comp.,  p. 
1064;  sec.  2,  Reorganization  Plan  No.  19  of 
1950,  64  Stat.  1272;  3  CFR  1949-53  Comp.,  p. 
1010. 

2.  By  revising  §  501.3(d)(3)  to  read  as 
follows: 

§  501.3  Application  for  review. 

***** 

(d)  Time  for  filing.  *  *  * 

(3)  Date  of  filing — (i)  Date  or  receipt. 
Except  as  otherwise  provided  in  this 
section,  a  notice  of  appeal  is  considered 
to  have  been  filed  only  as  of  the  date  it 


is  received  in  the  office  of  the  clerk  of 
the  Board. 

(ii)  Date  of  mailing.  If  the  notice  is 
sent  by  mail  and  the  fixing  of  the  date  of 
delivery  as  the  date  of  filing  would 
render  the  appeal  untimely,  it  will  be 
considered  to  have  been  filed  as  of  the 
date  of  mailing.  The  date  appearing  on 
the  postmark  (when  available  and 
legible)  shall  be  prima  facie  evidence  of 
the  date  of  mailing.  If  there  is  no 
postmark  or  it  is  not  legible,  other 
evidence,  such  as,  but  not  limited  to, 
certified  mail  receipts,  certificate  of 
service  and  affidavits,  may  be  used  to 
establish  the  date  of  mailing. 
***** 

3.  By  revising  the  section  heading  and 
adding  paragraph  (d)  to  §  501.10  to  read 
as  follows: 

§  501.10  Number  of  copies  of  pleadings 
and  related  documents;  service; 
computation  of  time. 

***** 

(d)  Computation  of  Time.  (1)  In 
computing  any  period  of  time  prescribed 
or  allowed  by  these  rules  or  by  direction 
of  the  Board,  the  first  day  counted  shall 
be  the  day  after  the  event  from  which 
the  time  period  begins  to  run,  and  the 
last  day  for  filing  shall  be  included  in 
the  computation.  If  the  last  day  for  filing 
falls  on  a  Saturday,  Sunday,  or  Federal 
holiday,  the  first  working  day  thereafter 
shall  be  the  last  day  for  timely  filing.  For 
purposes  of  computing  the  time  for  filing 
a  notice  of  appeal  or  a  petition  for 
reconsideration,  the  event  which 
commences  the  running  of  the  time 
period  shall  be  construed  as  occurring 
on  the  date  the  relevant  decision  is 
issued,  and  not  the  date  the  decision  is 
actually  received. 

(2)  Whenever  a  paper  is  served  on  the 
Board  by  mail,  paragraph  (d)(1)  of  this 
section  will  be  deemed  complied  with  if 
the  envelope  containing  the  paper  is 
postmarked  within  the  time  period 
allowed,  computed  as  in  paragraph 
(d)(1)  of  this  section.  If  there  is  no 
postmark,  or  it  is  not  legible,  other 
evidence,  such  as,  but  not  limited  to, 
certified  mail  receipts,  certificate  of 
service  and  affidavits,  may  be  used  to 
establish  the  date  of  mailing. 

(3)  A  waiver  or  an  extension  of  the 
time  limitations  for  filing  a  paper,  other 
than  a  notice  of  appeal  or  a  petition  for 
reconsideration,  may  be  requested  by 
motion. 

Signed  at  Washington,  DC  this  1st  day  of 
December  1988. 

Ann  McLaughlin, 

Secretary  of  Labor. 

[FR  Doc.  88-28063  Filed  12-6-88;  8:45  am] 
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